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DETAILED ACTION 

The text of those sections of Title 35, U.S. Code not included in this action can 
be found in a prior Office action. 

Claim Rejections - 35 USC § 102 

Claims 13 and 19 are rejected under 35 U.S.C. 102(b) as 
Olliver, for the reasons set forth in the previous Office Action. 

Claims 13 and 19 are rejected under 35 U.S.C. 102(b) as 
Waitman, for the reasons set forth in the previous Office Action. 

Claims 13 and 19 are rejected under 35 U.S.C. 102(b) as 
Gordon, for the reasons set forth in the previous Office Action. 

Claims 13 and 19 are rejected under 35 U.S.C. 102(b) as 
Baker, for the reasons set forth in the previous Office Action. 

Claim Rejections - 35 USC § 103 

Claims 1, 8, 14, and 15 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Olliver, for the reasons set forth In the previous Office Action. In that 
Office Action these claims were rejected under 35 U.S.C. 102, but in view of Applicant's 
arguments the rejection has now been changed to one of obviousness. Upon 
reconsideration, the Examiner agrees that Olliver does not disclose the exact order of 
steps claimed by Applicant. However, attention is directed to In re Levin, 84 USPQ 232, 
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being anticipated by 
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which states: New recipes of formulas for cool<ing food, which involve addition or 
elimination of common ingredients, or for treating them in ways which differ from former 
practice, do not amount to invention merely because it is not disclosed that no one else 
ever did what Applicant did; Applicant must establish co action or cooperative 
relationship between ingredients which produces new, unexpected and useful function. 
See also In re Burhans,154 F.2d 690, 69 USPQ 330 (CCPA 1946) (selection of any 
order of performing process steps is prima facie obvious in the absence of new or 
unexpected results); In re Gibson, 39 F.2d 975, 5 USPQ 230 (CCPA 1930) (Selection of 
any order of mixing ingredients is prima facie obvious.). It is not seen how treating the 
fruit differently from the prior art, by adding it after the heated liquid fraction and pectin 
solution have been mixed rather than adding it to the pectin solution prior to the addition 
of the heated liquid fraction, would create an unexpected result. Applicant is invited to 
submit any evidence demonstrating the new, unexpected and useful function resulting 
from this modification. 

Claims 12 and 18 are also rejected under 35 U.S.C. 103(a) as being 
unpatentable over Olliver, for the reasons set forth in the previous Office Action. 

Claims 1, 14, and 15 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Waitman, in view of Gordon and Olliver, for the reasons set forth in the previous 
Office Action. 

Claims 2 and 3 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Olliver, as applied above, in view of Ross, for the reasons set forth in the previous 
Office Action. 
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Claims 4 and 5 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Olliver, as applied above, in view of Ross and Daravingas, for the reasons set forth in 
the previous Office Action. 

Claims 9-11, 16, and 17 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Olliver, as applied above, in view of Ross, Baker, and Waitman, for 
the reasons set forth in the previous Office Action. 

Claims 13 and 19-21 are rejected under 35 U.S.C. 103(a) as being unpatentable 
over Ross, for the reasons set forth in the previous Office Action. 

Allowable Subject Matter 
Claims 6 and 7 are objected to as being dependent upon a rejected base claim, 
but would be allowable if rewritten in independent form Including all of the limitations of 
the base claim and any intervening claims. 

Response to Arguments 

Applicant's arguments with regard to the order of method steps have been 
addressed above in the 35 U.S.C. 103 rejections. 

Applicant argues that Olliver does not disclose mixing the liquid fraction, while 
heated, with the aqueous pectin solution. This is not deemed persuasive. It is noted 
that while the claim language requires that the liquid fraction be heated, it does not 
require that it still be heated at the time it is combined with the pectin solution. As such, 



Application/Control Number: 10/659,908 Page 5 

Art Unit: 1761 

milk reads on this limitation since it is inherently pasteurized prior to use and therefore 
heated to the claimed temperature prior to addition to the pectin solution. 

Applicant's arguments with regard to claims 6 and 7 are deemed persuasive and 
the rejections under 35 U.S.C. 102 over Olliver have been withdrawn accordingly. 

Applicant's arguments with regard to claim 8 are not persuasive. Table jelly is 
known to have a homogenous or grainy appearance and absent a showing to the 
contrary, it would have been expected that the product of Olliver would also have such 
an appearance. 

Applicant's arguments with respect to claims 14 and 15 are also deemed 
unpersuasive. Applicant argues that Olliver does not disclose mixing and addition at a 
controlled rate. However, Olliver does disclose rigorous mixing which the Examiner 
deems to be "controlled." Control is defined as exercising authoritative or dominating 
influence over (http:/Awww.dictionary.com) and therefore, any action taken by the maker 
of the product is interpreted to be "controlled." As such, Olliver reads on the claims at 
hand. It is also noted that Olliver does disclose the addition of fruit (see Examples) and 
the order of steps has been discussed above. 

Applicant's arguments with respect to the 35 U.S.C. 102 rejections of claims 13 
and 19 over Olliver, Waitman, Gordon, and Baker, respectively, have been fully 
considered but deemed unpersuasive. The Examiner has not taken Official Notice as 
Applicant suggests. Rather, the Examiner has asked for a showing as to how the 
claimed product differs from that of the prior art. As the Patent Office does not possess 
the facilities to test the referenced composition and that of the claimed invention, the 
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burden then shifts to applicant to demonstrate any patentable difference between the 
two. Since these claims are product-by-process claims, Applicant must demonstrate 
how the process claimed creates a product different from that of the prior art. No 
evidence of this has been provided and the claim merely requires a food sauce. 
Applicant is referred to the discussion of In re Thorpe in the previous Office Action. 

Applicant's arguments with regard to the rejections of claims 1, 14, and 15 over 
Waitman are unpersuasive. Applicant's arguments with regard to the requirement of a 
"controlled rate" have been discussed above. Applicant seems to have misunderstood 
the Examiner's position with regard to the cooking of the fruit. The Examiner does not 
dispute that Waitman teaches a preference for cooked fruits in its process. However, 
this is not a requirement, fresh fruits are not excluded, and also, there is no suggestion 
that the fruit is cooked immediately prior to addition and therefore still heated at the time 
of addition. Therefore, It would have been expected that the fruit, whether it was 
previously cooked or not, is at ambient temperature at the time of addition in Waitman. 
As such, it would lower the overall temperature of the mixture once added, as claimed 
by Applicant. The Examiner statement that it was not clear that substantial cooking of 
the fruit would occur at 190°F was meant to address step (c) of the claim. Whether the 
fruit was previously cooked or not is irrelevant to meeting this limitation; it only matters if 
the fruit is cooked or further cooked at the ^90°F it is subjected to upon mixing. No 
evidence that the conditions of Waitman are sufficient to cook the fruit at this point has 
been submitted and as such, the prior art reads on the claim. 
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Applicant further argues that the combination of Waitman, Gordon, and Olliver is 
improper. The Examiner respectfully disagrees. All of the references relate to food 
sauces comprising low methoxyl pectin, calcium, and fruit, and as such, are deemed to 
be in the same field of endeavor. Additionally, motivation was supplied for the 
combination. For example, the teachings of Gordon make it obvious to use a smaller 
amount of calcium ion in the method of Waitman in order to avoid impairing the flavor of 
the final product. Olliver was relied on to further evidence the conventionality of using 
fresh fruit as opposed to cooked fruit as preferred, but not required by, Waitman. These 
are the only teachings from Olliver and Gordon relied on in this rejection and therefore, 
the differences in the specific processes taught by each do not defeat the rejection. As 
such, the rejections based on this combination are upheld. 

Applicant argues that the combination of Olliver and Ross is not appropriate. 
Ross is relied on for the broad teaching that a thickener can be added to low methoxyl 
pectin that has been hydrated in an aqueous solution, and the mixture can then be 
heated to 170*'F prior to the addition of a liquid fraction containing soluble calcium to 
obtain a stabilized jelly-like product (see Example). This teaching is applicable to 
Olliver, which is also dealing with low methoxyl pectin and a liquid fraction containing 
soluble calcium. Applicant also argues that Ross teaches away from Applicant's 
invention in a number of regards, including a different required ratio of calcium to pectin, 
but such a limitation is not in the claim language and regardless, Ross is not being 
relied on to teach any such limitation. 
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Applicant's arguments witii regard to Daravingas are deemed unpersuasive. 
This reference is relied on merely for the teaching that it was known in the art to use 
xanthan gum in food sauces for the purpose of achieving a final product with good 
viscosity and consistency. The other limitations that Applicant argues Daravingas does 
not teach are taught by the Olliver and Ross references. 

Applicant also argues that the combination of Olliver, Ross, Baker, and Waitman 
is improper and inadequate. The "controlled rate" limitation has been discussed above. 
The Examiner never stated that Waitman disclosed frozen fruit. It is also noted, that as 
discussed above, while Waitman prefers the use of cooked fruit, it does not require it, 
and therefore is not a divergent teaching from Baker. Additionally, Waitman was used 
in this rejection for the teaching that gel compositions comprising low methoxyl pectin 
and a soluble calcium liquid fraction may be refrigerated prior to serving in order to 
obtain a firmer gel. 

Applicant's arguments with regard to the rejections of claims 12 and 18 over 
Olliver are unpersuasive for the same reasons discussed above with claims 1 and 14. It 
is also noted that the Examiner never took official notice in these rejections. The 
Examiner did not suggest that Olliver discloses the claimed rate. Rather, the 
Examiner's position is that it would have been obvious to one of ordinary skill in the art 
at the time of the invention to have mixed the ingredients together at a rate 
commensurate with the volume and viscosity of the product, as well as within the range 
of the equipment available in order to have all the ingredients properly mixed and 
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incorporated with each other, and it would not have involved an inventive step for one of 
ordinary skill to utilize a rate within the range as instantly claimed. 

Conclusion 

THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Sarah L. Kuhns whose telephone number is 571-272- 
1088. The examiner can normally be reached on Monday - Friday from 8:00 am - 4:30 
pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached at 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 

SLK 
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SUPERVISORY PATENT EXAMINER 



